
Impact of Final WOTUS Rule to Public Works

Definition in WOTUS Public Works Impact

Uplands: Undefined in Original  Removed in final: None

Tributary: All tributaries of a traditional navigable water, interstate water, the 

territorial seas or impoundments are “waters of the U.S.”

A tributary can be perennial, intermittent or ephemeral.

Exception: wetlands and open waters without a bed, banks and an ordinary high 

water mark will be evaluated for adjacency.

Could harm semi-arid to arid areas resulting in confusion because 

A tributary can be natural, man-altered, or man-made water and includes waters such 

as rivers, streams, canals, and ditches not excluded.

• Banks of tributaries may disappear at times. Many ditches have a bed, banks 

and ordinary high water mark and flow, directly or indirectly, to a WOTUS. 

A water that otherwise qualifies as a tributary under this definition does not lose its 

status as a tributary if, for any length, there are one or more constructed breaks (such 

as bridges, culverts, pipes, or dams), or one or more natural breaks (such as wetlands 

along the run of a stream, debris piles, boulder fields, or a stream that flows 

underground) so long as a bed and banks and an ordinary high water mark can be 

identified upstream of the break.

Such ditches would be classified as a “tributary.”

Floodplain: All waters located within the 100-year floodplain of a traditional 

navigable water, interstate water, or the territorial seas are “waters of the U.S.”

Floodplain: Defines “floodplain” using the 100-year FEMA standard. This 

expansive definition may extend CWA jurisdictional and create confusion as to 

which waters are included.

Waters in the 100-year floodplain within 1,500 feet of the ordinary high water mark 

are jurisdictional.

• Not all parts of the country have 100-year floodplain maps;

All waters located within 4,000 feet of the high tide line or ordinary high water mark 

of a traditional navigable water, interstate water, territorial seas, impoundment or 

tributary are “waters of the U.S.” where they are determined on case-specific basis to 

have a significant nexus to a traditional navigable water, interstate water, or the 

territorial seas.

• Some 100-year floodplain maps have not been updated or are not available;                                                                                                                                  

• 100-year floodplain maps are constantly changing.                                              

• There are inaccuracies in some of the new floodplain maps;

For waters determined to have a significant nexus, the entire water is a WOTUS if a 

portion is located within the 100-year floodplain of a traditional navigable water, 

interstate water, or the territorial seas or within 4,000 feet of the high tide line or 

ordinary high water mark.



Significant nexus: A water, including wetlands, either alone or in combination with 

other similarly situated waters in the region (i.e. the watershed that drains to the 

nearest WOTUS) and significantly affects the chemical, physical, or biological 

integrity of a WOTUS. For an effect to be significant, it must be more than 

speculative or insubstantial.

Significant nexus: A water has a significant nexus to a WOTUS if it has an 

impact on the chemical, physical, or biological integrity of downstream waters.

Waters are similarly situated when they function alike and are sufficiently close to 

function together in affecting downstream waters.

This broad definition has the potential to expand CWA jurisdiction.

A water has a significant nexus when any single function or combination of functions 

performed by the water, alone or together with similarly situated waters in the region, 

contributes significantly to the chemical, physical, or biological integrity of the 

nearest WOTUS.
Functions relevant to the significant nexus evaluation:

• sediment trapping;

• nutrient recycling;

• pollutant trapping; transformation, filtering and

transport;

• retention and attenuation of flood waters;

• runoff storage;

• contribution of flow;

• export of organic matter;

• export of food resources; provision of life cycle dependent aquatic habitat for species located in a WOTUS.



Neighboring: All waters located within 100 feet of the ordinary high water mark of a 

WOTUS. The entire water is neighboring if a portion meets this requirement.

Neighboring: The definition is broad and may have a significant impact on 

infrastructure in a 100-year floodplain.

All waters located within the 100-year floodplain of a WOTUS and not more than 

1500 feet from the ordinary high water mark of such water. The entire water is 

neighboring if a portion meets this requirement.

All waters located within 1500 feet of the high tide line of a traditional navigable 

water or territorial seas, and all waters within 1500 feet of the ordinary high water 

mark of the Great Lakes. The entire water is neighboring if a portion meets this 

requierment

By definition, a ditch that is not excluded is a “tributary” if it has a bed, bank and 

ordinary high water mark and connects, directly or indirectly, to a WOTUS.

Excluded ditches include: The following ditches are jurisdictional:

• Ditches with ephemeral flow that are not a relocated tributary or excavated in a 

tributary.

• Ditches with intermittent flow that are a relocated tributary, or are excavated in 

a tributary, or drain wetlands;

• Ditches with intermittent flow that are not a relocated tributary, excavated in a 

tributary or drain wetlands (i.e. physically intersects the wetland).

• Ditches, regardless of flow, that are excavated in or relocate a tributary.

• Ditches that do not flow, either directly or through another water, into a WOTUS • Ditches with perennial flow;

Local governments will be responsible for proving that a ditch is excluded.

The final rule appears to exempt stormwater control features, however, there may 

still be some that are regulated as a WOTUS:

New exclusion for stormwater control features constructed to convey, treat, or store 

stormwater that are created in dry land.

• The exclusion does not apply to such features that were built on wet land.

The stormwater control features exclusion does not apply to waters that are 

traditional navigable waters subject to the ebb and flow of the tide, interstate waters, 

or the territorial seas.

• The exclusion does not apply to traditional navigable waters subject to the ebb 

and flow of the tide, interstate waters, or the territorial seas. For example, the 

exclusion may not apply to infrastructure in coastal or low-lying areas.

“In order to avoid unintentionally limiting the exclusion, the agencies have not 

included a list of excluded features. The rule is intended to exclude the diverse range 

of control features that are currently in place and may be developed in the future.”

The preamble to the final rule leaves open the possibility that a stormwater 

facility that has year round flow is jurisdictional.

“Stormwater control features are designed to address runoff that occurs during and 

shortly after precipitation events; as a result, stormwater features that convey runoff 

are expected to only carry ephemeral or intermittent flow.”

• Additionally, some features, such as channelized or piped streams, are 

jurisdictional, even when part of a stormwater management system. This is not a 

change from current practice

Stormwater control features that are excluded as a “waters of the U.S.” may still 

be regulated as a point source under the CWA Section 402 permit program.



Waste treatment systems, including treatment ponds or lagoons designed to meet the 

requirements of the CWA are excluded. (No change to current practice.)

Does not change the current waste treatment exclusion to include systems that 

are designed to meet any water quality requirements, not just the CWA (i.e. 

before the enactment of the CWA), or to include stormwater and wastewater 

management systems.
Green infrastructure: The rule is “designed to avoid disincentives to [the] 

environmentally beneficial trend in stormwater management practices”—using green 

infrastructure to manage stormwater at its source and keep it out of the conveyance 

system.

Water delivery and reuse facilities are excluded: Wastewater recycling structures 

constructed in dry land; detention and retention basins built for wastewater recycling; 

groundwater recharge basins; percolation ponds built for wastewater recycling; and 

water distributary structures built for wastewater recycling.

Wastewater systems that are excluded as a “waters of the U.S.” may still be 

regulated as a point source under the CWA Section 402 permit program.

Final Rule in Effect Friday, August 28


